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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR, TEZPUR. 

 
 

MAC Case No. 48 of 2006 
 

 
Sri Hemanta Swargiary 

S/o Sri Chidananda Swargiary 
Vill: Batabari, PO: Ghoramari 

P.S Tezpur 
Dist: Sonitpur, Assam                            … Claimant 

 

 VS – 
 

1. Smt Kakali Dey 

Wife of Late Dipak Dey 

Main Road, Dhekiajuli 

District: Sonitpur 

[Owner of Bus No. AS-12A-4292]  

 

2. Smt Anjana Saikia 

Wife of Sri Kulen Saikia 

Balipukhuri Tiniali 

PO and PS Tezpur. 

[Owner of Crane No. AS-12/5119] 

 

3. Sri Mahendra Barmahalia 

Son of Sri Benga Barmahalia 

Vill: Batabari, PO Ghoramari 

PS : Tezpur 

[Driver of Bus No. AS-12A-4292] 

 

4. Sri Raju Shah 

C/o Smt Anjana Saikia, Balipukhuri Tiniali,  

Tezpur.  

[Driver of Crane No. AS-12/5119] 

 

5. National Insurance Co Ltd 

Tezpur Branch 

Insurer of Bus No. AS-12A-4292  ...Opposite Parties 

 
  

 Date of Argument : 30.06.2014 
  

 Date of Judgment : 31.10.2014 
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ADVOCATES FOR THE PARTIES 

 
 For the Claimant:  Sri B.Basumatary 

 For the OP No. 1:  Exparte  
 For the OP No. 2 & 4:  Sri S.E.Alam, Sr Advocate 

   Sri A. Bhuyan, Advocate  
 For the OP No. 3:   Appeared in person 

 For the OP No. 5:  Sri M.C. Baruah 
  

 
 

Present 

Ms. A. Ajitsaria, AJS,  
Member, Motor Accidents Claim Tribunal 

/Addl District Judge No.2, Sonitpur, Tezpur  
 

 
 

J  U  D  G  M  E  N  T 
 

 
This claim case has arisen out of a road traffic accident 

which occurred on 5.1.2003, involving the Bus No.AS-12A-4292 

and the Crane/Recovery Van No. AS-12-5119.   

 

The claim has been instituted for the injuries suffered by 

the claimant, Sri Hemanta Swargiary. It is the contention of the 

petitioner that he was managing the affairs of the Bus No. AS-

12A-4292 as a conductor. The said Bus was returning from 

Tezpur to Batabari on 5.1.2003 and at 11.45 PM when it reached 

Baruahchuburi on NH 52, there was head-on-collision with the 

Crane/Recovery vehicle No. AS-12-5119. The claimant has stated 

that the crane was being driven in high speed and in a negligent 

manner. In the said accident the Bus was thoroughly damaged 

and all its occupants, namely, its driver, conductor/claimant and 

handyman were seriously injured. The claimant has stated that 

immediately he was admitted to Kanaklata Civil Hospital, Tezpur. 

Subsequently he was shifted to Skylark Hospital, Tezpur and 

ultimately treated at Down Town Hospital, Guwahati where his 

right leg was amputed above the knee. 
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The OP No. 1 did not participate in the proceeding and 

hence the same proceeded exparte against the said opposite 

parties.  

 

The OP No.3, driver of the Bus No. AS-12A-4292 in his 

written statement stated that at the relevant time, the claimant‟s 

father was managing the affairs of the said Bus on behalf of the 

owner of the Bus, Smt Kakali Dey of Dhekiajuli, that is, the OP 

No.2. It has been stated that on 5.1.03 while the OP No.3 was 

driving the said Bus and returning from Tezpur to Batabari, there 

was head on collision with the vehicle being Crane/Recovery Van 

No. AS-12-5119, as the latter was being driven in a rash and 

negligent manner. The OP No.3 has stated that the claimant, the 

OP No.3 himself and the handyman of the Bus were all injured in 

the accident. It has been stated that at the relevant time, the OP 

No.3 had a valid and subsisting Driving License No. 

17274/S/Proff valid upto 1.6.2004 issued by the DTO, Sonitpur, 

Tezpur. 

   

 The O.P. No.2 and 4, owner and driver of the 

crane/recovery van filed their written statement denying that the 

Recovery van No. 12A-4292 was driven in a rash and negligent 

manner. It has been stated that at the relevant time, the 

claimant himself was driving the Bus No. AS-12A-4292. It has 

been stated that the Bus was driven in a rash and negligent 

manner by the claimant and it dashed against the recovery 

vehicle causing damage to the vehicle and injury to OP No.4 and 

the handyman of the said vehicle. It has been further stated that 

the OP No.2 had lodged the FIR in respect of the accident at 

Kacharigaon Outpost. At the relevant time, the Recovery Van No. 

AS-12-5119 was being plied by the OP No.4 with valid documents 

including Fitness Certificate, Road permit, Policy No. 

2001/6703630 of National Insurance Co Ltd valid from 3.1.2002 

to 2.1.2003 and that OP No.2 had a valid and subsisting driving 

license. 
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 The OP No.5, National Insurance Co Ltd., insurer of Bus No. 

AS-12A-4292, in its written statement denied all material 

averments of the claim petition and pleaded, inter-alia, that the 

amount of compensation claimed by the claimant is highly 

exaggerated and speculative. That the insurer is not liable to pay 

any compensation until and unless it is proved that the driver of 

the offending vehicle had valid driving licence and the conditions 

of Insurance Policy were not violated by the insured.  

 

It is pertinent to mention at the outset that the Bus No. 

AS-12 A-4292 was insured with National Insurance Co. Ltd at the 

relevant time and the Insurance Policy No.2001/6304759 was 

subsisting at the relevant time. The /Recovery Van No. AS-12-

5119 too was insured with National Insurance Co Ltd vide Policy 

No. 2001/6703630 of National Insurance Co Ltd, but the said policy 

was valid from 3.1.2002 to 2.1.2003 only, meaning thereby that at 

the time of accident, the said vehicle was not insured.  

 

On the basis of pleadings of the parties, the following 

issues were framed for adjudication :- 

 

1. Whether the accident took place due to rash and negligent 
driving by the driver of the offending vehicle? 

 
2. Whether the claimant is entitled to compensation as prayed 

for? 

 

3. To what relief the parties are entitled ? 

 
During enquiry, the claimant examined himself as Claimant 

Witness No.1 and one other witness. The contesting respondent, 

adduced two defence witnesses. 

 

I have carefully perused the entire materials brought on 

record, heard submissions made by the learned counsels for the 

parties. All the issues are taken up together for the sake of 

convenience and brevity. 

 



Page 5 of 13 
 

 The claimant has filed evidence-on-affidavit reiterating the 

facts of the accident which occurred on 05.01.2003. The claimant 

has stated that because of the injuries suffered by him in the said 

accident, his right leg was amputed at Down Town Hospital 

rendering him permanently disabled. The claimant exbited the 

following:  

 

a) Certified copy of FIR as Ext 1, b) Medical Documents as 

Ext 2, Ext 5 to Ext 22, Ext 72 to Ext 102, c) Cash Memos as Ext. 

23 to 102, d) Certificate of League Championship by Tezpur 

Sports Association as Ext. 103 and f) Certificate of Joint 

Secretary of Dynamo Club of Guwahati as Ext. 104. 

 

The claimant was extensively cross examined by the Owner 

and Driver of the Crane (OP No 2 and 4) and the Insurer of the 

Bus (OP No 5).  

 

In cross-examination, the claimant stated that at the time 

of accident at about 11 to 11.30 at night, he was sitting just 

behind the driver and because of the accident, his leg got stuck 

between the engine and the cabin. Subsequently, engine was cut 

and he was pulled out. The claimant denied the suggestion that it 

was the claimant, himself, who was driving the bus No.AS-

12A/4292 at the relevant time. The claimant has denied the 

suggestion that the accident occurred because he was un-

authorizedly driving the bus and it was the claimant who hit the 

Crane which, at the relevant time, was standing. The claimant 

stated that he had taken transfer from Tezpur District Sports 

Association to play in the District of Kamrup, however, he had 

not filed any document in support of the same.  

While being cross examined by the OP No. 5, the claimant 

admitted that there was head-on-collision between the bus and 

the crane and that the said bus was taken by his father from 

Kakali Dey(OP No 1) on contract for plying the same.   

 

 Claimant Witness No 2, Sri Mukesh Boro filed his evidence-

on-affidavit stating that on 05.01.2003, he was the handyman of 

the bus No. AS-12A/4292. Claimant Witness No 2 has stated that 

the accident occurred at Baruah-chuburi when the crane bearing 

No. AS-12/5119 was coming from the opposite direction and 
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being driven in a very rash and negligent manner, knocked down 

the bus. Claimant No. 2 stated that the claimant at the relevant 

time was sitting just behind the driver of the bus and he 

sustained grievous injuries in the accident and subsequently his 

leg was amputated. CW 2 was also duly cross examined by the 

opposite parties. CW 2 also denied the suggestion that he was 

not the handyman of the bus on the date of accident and on that 

day Sri Mahendra Barmahalia was not driving the bus.  

 

OP. Nos. 2 and 4 owner and driver of the crane summoned 

one Sri Pradip Saikia as witness. DW 1 stated that on 05.01.03 at 

about 11-11.30 pm at night, he was coming out of his house to 

close the gate. At that time, he saw the bus knock down the 

crane. DW 1 stated that he ran towards the site of the accident 

and saw the driver of the bus screaming and shouting. Another 

person was trying to pull the driver of the bus from the driver‟s 

seat. DW 1 stated that he immediately rushed inside the house 

and rang the police. 

  

In cross-examination, DW 1 stated that other houses were 

situated near his house, but he was the only one who went to the 

spot of accident. DW 1 further stated that he had not seen 

whether the crane had any light. DW 1 denied the suggestion 

that police had not recorded his statement. DW 1 denied the 

suggestion that the accident occurred because of the negligence 

of the driver of the crane. DW 1 stated that he had not seen how 

many people were there in the bus or in the crane. 

 

DW 2, Sri Dilip Bharali, Inspector of Police, was also 

examined as a witness by the OP No 1 and 2. DW 2 exhibited the 

GD Entry No. 69 and 73 which were recorded in respect of the 

accident on 05.01.03. DW 2 stated that as recorded in GD Entry 

No 73, from the speed mark of the road, it could be ascertained 

that the accident occurred due to high speed of the bus. 

 

 In cross-examination, by the claimant, DW 2 stated that 

Pradip Saikia had only informed the police that an accident had 

occurred and he had not specified who were injured in the 

accident. DW 2 stated that GD Entry No. 73 was made by him on 
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the basis of enquiry made by ASI Sri D.Das after visiting the 

place of occurrence pursuant to GD Entry No. 69.  

 

In cross-examination, by the Insurance Company, DW 2 

stated that from the GD Entry it was seen that there was head-

on-collision between the parties, both the vehicles were damaged 

and drivers of both the vehicles were injured.           

 

From the cross-examinations and submissions advanced by 

the learned counsel for OP No. 2 and 4 (owner and driver of 

recovery van/crane), it is seen that the case sought to be 

portrayed by OP No. 2 and OP No. 4 is that the accident occurred 

because the claimant himself was driving the bus at the relevant 

time, inspite of the fact that he did not have a valid driving 

licence. Cause of accident is being attributed to the negligence of 

the claimant himself, by the OP No. 2 and 4. 

 

Learned counsel for the claimant relying upon the copy of 

charge-sheet filed in GR Case No. 35/03 against the OP No. 3, 

that is, Sri Mahendra Barmahalia (driver of the Bus No. AS-12A-

4292) submitted that in view of the said charge-sheet, the 

contention of the OP No. 2 and 4 that it was the claimant who 

drove the bus at the relevant time, does not have any legs to 

stand.   

 

Learned counsel for the claimant submits that as revealed 

in the cross-examination of the claimant, the claimant was sitting 

behind the seat of the driver and his leg got stuck between the 

engine and the cabin. Ultimately, the engine was cut and he was 

taken out from the bus.  

 

Learned counsel for the claimant submits that it has been 

further revealed from the evidence that the father of the claimant 

was managing the affairs of the bus on behalf of its owner, that 

is, OP No. 1, Smt. Kakoli Dey and on the date of accident the 

claimant was in the bus as a conductor.       

 

Learned counsel for the claimant submits that in the said 

accident all the occupants of the bus, that is, the driver (OP No. 

3), conductor (claimant) and handyman (Claimant Witness No.2) 
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were seriously injured. Separate claim has been filed by the 

driver/OP No. 3 and the same has been registered as MAC Case 

No. 107/2009. Learned counsel for the claimant submits that the 

claimant has proved its case on the scale of preponderance of 

probability and hence compensation ought to be awarded to the 

claimant whose leg was amputated because of the injuries 

sustained in the accident.  

 

This Tribunal has considered the rival submissions put 

forward by the learned counsel for the parties. Though the owner 

and driver of the crane have contented that the claimant was 

driving the Bus at the relevant time, however there is nothing on 

record to substantiate the said plea. From the evidence on 

record, it is seen that the driver of the Bus, OP No.3 against 

whom chargesheet has been filed in the police case registered 

after the accident, too sustained grevious injuries, for which he 

has instituted a separate case.  

 

 It is apparent from the charge-sheet filed against OP No. 3 

and the observation made by the I.O. in the GD Entry No. 73 

wherein it was recorded that from the speed mark of the road it 

could be ascertained that the accident occurred due to the high 

speed of the bus, that the accident occurred because of the 

negligence of the OP No.3. Thus, in absence of any evidence on 

record to suggest that the claimant was driving the Bus, the said 

contention of the OP No. 2 and 4 rejected.  

 

Thus, the oral evidence of the claimant, coupled with the 

documentary evidence mentioned above, establishes that 

claimant was injured in the motor vehicle accident, due to rash 

and negligent driving of the offending Bus No. AS-12A-4292 by 

the OP No.2.  That the said Bus, the offending vehicle was 

insured with the opposite party No.5, The National Insurance Co 

Ltd is not in dispute.  

 

In view of the discussion aforesaid, the claimant is held to 

be entitled to be awarded compensation.       
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Claimant has stated in his evidence that due to the accident 

he sustained grevious injuries and became permanently disabled 

and has claimed Rs.15,65,000/- as compensation.  

 

Claimant has proved various medical documents. Ext 2 is 

the Certificate issued by the Superintendent of Kanaklata Civil 

Hospital, Tezpur wherein it has been stated that the claimant was 

admitted in the hospital on 5.1.03 vide hospital registration No. 

60/03 in Male Surgical Ward. Ext 5 is the Discharge Summary of 

Skylark Hospital & Research Centre, Tezpur which shows that the 

claimant was admitted on 6.01.03 and discharged on 11.01.03. 

The claimant was diagnosed with “lacerated injury on Rt Popliteal 

Fossa and upper part of leg with neurovascular compromise” and 

the claimant was treated with “emergency wound toilet, primary 

repair of lacerated muscles groups and closure under drain” done 

on 6.01.03. In Ext 5 it has been further recorded that “Limb 

appeared better in vascularity till first dressing change on 

8.01.03, but the motor function were poor. On dressing change 

on 11.1.03, considerable infection noted with deterioration of 

vascularity and further neurological deterioration and patient 

referred to higher centre.” Medical Documents of Down Town 

Hospital, Guwahati shows that the claimant‟s right leg was 

amputated above knee and the claimant thereafter too, reported 

for review from time to time at Down Town Hospital.  

 

 The claimant has exhibited vouchers amounting to Rs. 

63,441/-, to which the claimant is held entitled.   Ext 24 and Ext 

25 amounting to Rs. 10,000/- each are receipts of advanced 

amount paid by the claimant, hence the claimant is not entitled 

to the said amount separately. Ext 50 is the only the demand 

note of the Down Town Hospital, Guwahati amounting to Rs. 

8,000/- and the claimant is not entitled to the said amount 

separately.  

  

The claimant has exhibited the Identity Card for persons 

with disabilities issued by District Welfare Officer, Sonitpur, 

Tezpur  being Ext 4 wherein it has been recorded that the 
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claimant‟s right leg was amputed and he suffered from 60% 

disability. Nature of disability in Ext 4 is shown as „A.K. 

amputation right L.M.D‟ 

 

The Hon‟ble Supreme Court in Mohan Soni vs Ramavtar 

Tomar reported in AIR 2012 SC 782 while referring to its 

earlier pronouncements, like K.Janardhan vs United India 

Insurance Co. Ltd reported in 2008 (8) SCC 518 where 

amputation of one leg of a driver of a Tanker was considered, 

upheld the judgment of the Tribunal which had fixed the loss of 

earning capacity as 100%, irrespective of the schedule of the 

W.C Act fixing the loss of earning capacity as 60. The Hon‟ble 

Supreme Court, reiterated the principles which the Tribunal ought 

to follow while assessing loss of earning in cases of permanent 

disability. Mohan Soni (Supra)‟s case was that of a cart man‟s leg 

being amputated. Referring to the cross examination conducted 

in the said case to bring home the point that inspite of the 

amputation of leg, the cart-man could earn his living by changing 

his avocation to one like that of a vegetable vendor, the Hon‟ble 

Supreme Court observed as such “……the computation of 

compensation payable to a victim of motor accident who suffered 

some serious permanent disability resulting from the loss of a 

limb etc should not take into account such indeterminate 

factors…..”   

In the instant case too, it is apparent that the claimant 

whose one leg has been amputated has suffered 100% loss of 

earning capacity and as such, this Tribunal assesses the loss of 

earning capacity of the claimant as 100% and proceeds to 

compute the compensation amount hereinunder. 

 

The claimant has stated that at the time of the accident he 

was in the bus as a conductor. The claimant has stated that he 

had entered into contract with the Dynamo Club of Guwahati to 

represent the club as a footballer and was paid Rs. 11,000/- for a 

season. The claimant has stated that his dreams of becoming a 
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professional footballer was shattered because of his disablement 

and he had become crippled for life.  

 

Ext 3 is the Certificate given by the Head Master of Tezpur 

Collegiate High School which shows that the date of birth of the 

claimant is 18.10.77 and the claimant passed his HSLC 

examination in the year 1994 in first division. Thus, at the time 

of accident, the claimant was 24 years of age. Therefore, the 

relevant multiplier as per Sarla Verma v. Delhi Transport 

Corporation reported in (2009) 6 SCC 121 will be 18 

(eighteen). 

 

Considering the materials placed on record by the claimant 

and in absence of any cogent proof with regard to the income of 

the claimant at the time of accident, this Tribunal is inclined to 

accept Rs.3000/- to be the income of the claimant.  

 

The Hon‟ble Supreme Court in Santosh Devi Vs. National 

Insurance Company Ltd. reported in (2012) 6 SCC 421 has 

held that in respect of persons who are self employed or are fixed 

wage earners, 30% increase in total income ought to be taken.   

 

Again the Hon‟ble Supreme Court in Rajesh and Ors. Vs. 

Rajbir Singh and Ors. reported in MANU/SC/0480/2013 

held in paragraph 11 to the effect that:  

 
“ …. Since, the Court in Santosh Devi's case (supra) 

actually intended to follow the principle in the case of 
salaried persons as laid in Sarla Verma's case (supra) 

and to make it applicable also to the self-employed and 
persons on fixed wages, it is clarified that the increase in 

the case of those groups is not 30% always; it will also 
have a reference to the age. In other words, in the case of 

self-employed or persons with fixed wages, in case, the 
deceased victim was below 40 years, there must be an 

addition of 50% to the actual income of the deceased 
while computing future prospects. Needless to say that 

the actual income should be income after paying the tax, 

if any. Addition should be 30% in case the deceased was 
in the age group of 40 to 50 years.” 
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The instant case being that of permanent disablement, it is 

but appropriate that the element of rise in price index applied in 

death cases, is also made applicable in cases of physical 

disablement. The Hon‟ble Delhi High Court in Manjeet Singh vs 

Kailash Kumar reported in I (2013) ACC 138 computed the 

loss of future earning in respect of a person suffering from 

disability, by allowing 50% increase in income. Thus following the 

Hon‟ble Supreme Court and the Hon‟ble Delhi High Court, loss of 

future earning is assessed as: [Rs. 3000+50% of 3000x12x18= 

9,72,000/-] 

 

Since the claimant was under treatment for a considerable 

period of time, he had certainly incurred some incidental 

expenses on account of maintaining attendants, nursing, special 

food etc. and, as such, the claimant is also entitled to some 

amount as pecuniary damages, along with the medical expenses. 

Besides the pecuniary damages claimant is also entitled to some 

amount for non pecuniary damages on account of pain, shock 

and suffering. 

  

Thus, having considered the nature of injury sustained by 

the injured (amputation), expenditure incurred thereof and the 

facts and circumstances of the case, just and reasonable 

compensation to which the claimant would be entitled in the 

instant case is assessed as under:-  

 

Medical expences : Rs.  63,441.00 

Incidental expences during treatment special 
diet, attendant etc 

:       15,000.00 

Loss of future earning  :    9,72,000.00 

Pain, shock and suffering        50,000.00 

Total  :   11,00,441.00 

 

 
                                         (Rounded off to Rs.11,00,450/-)      

 
 

Evidently, the Bus No. AS-12A-4292 was duly insured with 

National Insurance Co Ltd and the said policy was effective and 

subsisting at the time of accident, hence the O.P. No.5, National 
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Insurance Co Ltd, insurer of the Bus, is liable to indemnify the 

owner of the vehicle and satisfy the award.  

 
 

Ld Counsel for the Insurance Co. submitted that no interest on 

the amount calculated towards future prospect ought to be 

granted by this Tribunal since the said amount for future would 

be released by the Insurance Co. at present. This Tribunal sees 

force in the submission so made. Hence, it is hereby directed that 

interest would be payable on the amount calculated after 

deduction of the future prospect, that is,  interest of 6% is to be 

paid on the total amount of (Rs.6,48,000/- + Rs.1,28,450/-) = 

Rs.7,76,450/-. [The figure of Rs. 7,76,450/- is arrived at by 

multiplying the annual income with multiplier of eighteen 

(Rs.3000/- x 12 x 18= Rs.6,48,000/- + the cost of medicine, 

incidental expence and pain and suffering), that is, without 

adding the element of future prospect.] 

 
 

A W A R D 
 

 
Rs. 11,00,450/- (Eleven Lakh four hundred and fifty only) 

is awarded with interest @ 6% p.a. from the date of filing the 

claim petition, i. e. 23.2.2006, till payment. The opposite party 

No.5, National Insurance Co Ltd, is directed to pay the award to 

the claimant, within one month from the date of this order. 

Interest to be paid as directed hereinabove. 

  

 Judgment is pronounced in open court, written on separate 

sheets and enclosed with the case record. 

 

Given under my hand & seal of this Court on this 31st day 

of October, 2014. 
 

 
 

                   Member 

                                  Motor Accident Claims Tribunal 
                                  /Additional District Judge No.2 

Sonitpur, Tezpur 


